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The “victimized group” concept in
the Genocide Convention and the
development of international
humanitarian law through the
practice of ad hoc tribunals1

YUSUF AKSAR

Introduction

The crime of genocide2 is universally prohibited by the conventional and
customary rules of international law, “whether committed in time of peace or in
time of war.”3

The legal base of the crime of genocide rests on the Convention on the
Prevention and Punishment of the Crime of Genocide, which was adopted by the
UN General Assembly in 1948.4 The adoption of the 1988 ICC Statute should
also be considered as constituting another treaty base for this crime since it gives
jurisdiction to the ICC over the crime of genocide, to try and punish responsible
individuals in this regard.5 Furthermore, there is no doubt that the rules
governing the crime of genocide are part of customary rules of international law
which have reached the level of jus cogens,6 and the consequential obligation on
States to prevent and punish the crime of genocide is erga omnes in nature.7

Despite its extensive prohibition under the conventional and customary rules
of international law, until the practice of the ICTY8 and the ICTR,9 it was not
possible to enforce these rules at the international level because of the principle
of sovereignty of States and of the non-existence of an international criminal
tribunal or court.10 The establishment of the ICTY and the ICTR and their
practice demonstrate its enforceability at the international level. The inter-
national community has been witnessing charges of genocide and the punish-
ment of individuals responsible for this crime as a way of refuting the criticism
that genocide has not captured enough attention to prevent and punish respon-
sible persons and finding States responsible under the Genocide Convention. In
fact, it is true that a number of genocidal events have not been dealt with in
accordance with the provisions of the Genocide Convention, such as the Russian,
Cambodian, Bangladesh, Afghanistan cases, all of which occurred in the twenti-
eth century. However, the latest developments in international humanitarian law
should be seen as promising that human rights violations will also not be
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tolerated by the international community. The establishment of the ICTY, the
ICTR and the ICC constitutes clear evidence of this fact.

As far as the crime of genocide is concerned, the practice of the ICTY and the
ICTR, both of which have jurisdiction over genocide, creates a historical
opportunity in interpreting and applying the provisions of the Genocide Conven-
tion, in other words, in clarifying the elements and substantive content of the
crime of genocide which is too vague in the Convention. In this sense, their
practice provides the first ever application of the Convention in international law.
Undoubtedly, the view taken by the ad hoc tribunals, in this context, will guide
the ICC when it comes into operation. However, in this article only one of the
main elements of the crime of genocide, that is to say the existence of a
victimized group, is discussed in light of the practice of the ad hoc tribunals and
of the latest international humanitarian law instruments, such as the 1996 ILC
Draft Code of Crimes Against the Peace and Security of Mankind and the 1998
ICC Statute. However, before turning to the notion of a victimized group, one
needs to review briefly the definitions of genocide.

The concept of genocide

Articles 2 and 4 of the ICTR and the ICTY Statutes, respectively, state:

2. Genocide means any of the following acts committed with intent to destroy, in whole or
in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;
(c) deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;
(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group. (Emphasis added)

As indicated by the Secretary-General, the legal base for the inclusion of
genocide in the Statutes of the ad hoc tribunals was the 1948 Genocide
Convention11 and related provisions of the Convention were employed verbatim
in the Statutes of the ICTY and the ICTR. The adoption of the Genocide
Convention was one of the major results of the Second World War in which the
international community had seen the extermination of Jews, Poles, Gypsies and
other social groups such as homosexuals, the mentally ill by Nazi Germany. The
response of the Allied Powers to this tragedy was the adoption of the Charter of
the Nuremberg Tribunal and the establishment of the International Military
Tribunal at Nuremberg to try and punish the major Nazi criminals responsible
for commission of crimes against peace, war crimes, and crimes against
humanity.12 The Nuremberg Charter did not include any provision giving power
to the Tribunal to prosecute and punish responsible persons for the crime of
genocide, but the acts constituting this crime were tried in connection with either
the concept of crimes against humanity or war crimes.13
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Distinguishing the crime of genocide from crimes against humanity

As a result of the practice of the Nuremberg Tribunal and also the application
of the notion of genocide in various domestic criminal cases in which genocide
was considered as falling within the definition of crimes against humanity,14

some scholars regarded the crime of genocide as a “second category of crimes
against humanity recognized in the Nuremberg Charter as constituting of the
persecution of individuals on political, racial or religious grounds.”15 This view
cannot be considered as in compliance with the development of international
humanitarian law and has no basis in international law for the following reasons.

First, the drafters of the Genocide Convention did not have any intention to
codify the Nuremberg Charter and the Judgement of the International Military
Tribunal at Nuremberg. This was because the Convention employed the view
that there was no need for the requirement of a nexus between the acts and
armed conflict which indicated one of the major difference from the Nuremberg
Tribunal’s practice in which the existence of an armed conflict was regarded as
a precondition for the applicability of crimes against humanity. Furthermore,
during the drafting period of the Convention proposals referring to the Nurem-
berg practice and crimes against humanity in the Genocide Convention were
rejected.16

Second, although the concept of crimes against humanity may be seen as the
inspiration or source of the crime of genocide, in particular, as deriving from one
sub-category of offence, persecution, of crimes against humanity, the concept of
genocide cannot be considered as the same as this offence. This is because
genocide as an international crime has been codified; and what needs to be
shown to make its requirements applicable are totally different from the
conditions for the applicability of crimes against humanity. The practice of the
ad hoc tribunals has clarified the requirements of the applicability of each
category of crimes, war crimes, genocide, crimes against humanity, even more
so the substantive content and specific offences included in these categories. In
this context, as far as the crime of genocide is concerned, one of the chief
distinguishing features of this crime from other crimes, especially from crimes
against humanity, is the mental element of genocide, that is to say, there must
be an “intent to destroy, in whole or in part, a national, ethnic, racial or religious
group, as such.”17 This is not the case for the concept of crimes against humanity
whose application does not require such an intent.18 In order to be an act
considered as constituting a crime against humanity, it has to be “committed as
part of a widespread or systematic attack directed against any civilian popu-
lation, with knowledge of the attack,”19 and there is no need for the presence of
intent required for the crime of genocide. Only for one sub-category of crimes
against humanity—persecution—there must be an intent which is inherent in this
offence and it can be identified as “discriminatory intent,”20 not a “genocidal
intent.” In fact this notion was one of the major issue in the Jelisic Case before
the ICTY, in which Goran Jelisic was acquitted of genocide but found guilty of
crimes against humanity on the basis that the accused acted “with discriminatory
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intent” against Bosnian Muslims and Bosnian Croats. This was not enough to
prove genocidal intent, but still counted as a key element in proving persecution,
defined as a crime against humanity.”21 On this ground, the approach taken by
the ICTY should be seen as a clear evidence proving the difference between
genocide and crimes against humanity, in particular, persecution, and should be
welcomed by the international community, making clear that genocide cannot be
accepted as an integral part of crimes against humanity or just as a form of
persecution. Otherwise, all concepts of international humanitarian law would be
damaged and other problems created. For example, how can it be explained that
all international humanitarian law instruments include the crime of genocide as
an independent crime?22 If this were not the case, genocide should have been
governed as a sub-category offence of crimes against humanity such as per-
secution and the crime of apartheid.23 Thus, this way of understanding genocide,
for the above mentioned reasons, has no ground in international humanitarian
law.

The definition of genocide

With regard to the concept of genocide, one of the other important issue is the
definition of genocide. Article 2 of the Genocide Convention defines genocide
as: “… any of the following acts [indicated in the Article through (a)–(e)]
committed with intent to destroy, in whole or in part, a national, ethnic, racial
or religious group, as such.”24 After the adoption of the Genocide Convention,
the crime of genocide has been considered as the most horrendous crime, and the
term “genocide” has been misused and abused to include all mass killings of
civilians as genocide.25 However, this way of understanding and using of the
concept ignores the necessary elements of genocide, in particular, the element of
intent to destroy the group.26 The main reasons for such an outcome were the
non-existence of an international criminal tribunal or court and of an authoritat-
ive interpretation of the Genocide Convention. These deficiencies of inter-
national humanitarian law and the perception of the Genocide Convention as
limiting the protected groups to national, ethnical, racial or religious groups, and
not including political, economic or social groups, caused the presence of
definition of genocide in various ways. These definitions were used specifically
to cover some events that occurred during the twentieth century. Some of these
definitions include all kinds of groups, regardless of whether they are national,
ethnical, racial, religious, political, economic or social groups.27 The aim of this
understanding of genocide was to consider massive killings carried out, in
particular, on political grounds, as in Stalin’s Soviet Union,28 in Indonesia’s in
East Timor,29 and the Khmer Rouge regime in Cambodia,30 all constituting
genocide.31 Some other definitions concentrated on the perpetrators of genocide,
genocide seen as an act of State.32 In addition to these definitions of genocide,
some scholars tried to describe the concept from a humanistic point of view
under which all mass killings of human beings can be regarded as constituting
genocide.33 Consequently, even mass killings as a result of ecological destruction
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were considered to be genocide, i.e. ecological genocide.34 The bombings of
Hiroshima and Nagasaki by nuclear weapons were also named as genocide in the
course of war.35

It is possible to extend the definition and use of the concept of genocide to
different aspects of life, like the notion of cultural genocide.36 However, from the
view of international humanitarian law, these attempts should be assessed as not
in compliance with the structure and logic of this branch of international law on
the ground that all types of definitions of genocide lead the international
community to different conclusions which cannot be explained and supported by
international law. Moreover, all international humanitarian law instruments
should be taken into consideration while determining whether any specific event
amounts to genocide. This way of understanding different cases can lead to
various conclusions. Instead, different categories of crimes and their substantive
elements should guide international lawyers. For example, the bombings of
Hiroshima and Nagasaki cannot be labelled as genocide, since the element of
intent to destroy, in whole or in part, a national, ethnic, racial or religious group,
as such is lacking. Who can argue that these cities were bombed with such
intent? However, the other categories of international crimes, like war crimes,37

would be more suitable to classify such bombings than the concept of genocide.
Under the notion of war crimes, not only the killing of civilians but also the use
of atomic bombs as a weapon in a war time situation can be judged in terms of
whether the employment of such weapons is allowed by international humani-
tarian law.

In sum, it can be concluded that the concept of genocide should not be mixed
with other categories of international crimes, in particular with crimes against
humanity; all mass killings should not be labelled as genocide. All international
humanitarian law instruments should be taken into account to assess one specific
case whether it constitutes war crimes, genocide, or crimes against humanity.
Otherwise, how can it be explained that other categories of international crimes
are needed, if it is possible to label all humanitarian tragedy as genocide?
Moreover, the concept should not be used as a means of drawing attention of the
international community to the events which are not regarded as genocide in
international law. The non-existence of an international criminal tribunal or court
and of an authoritative interpretation of the Genocide Convention caused these
questionable conclusions. Nowadays, the international community has two ad
hoc tribunals, and the ICC. In this sense, there cannot be any doubt that the
practice of the ad hoc tribunals will provide a very useful interpretation and
application of the Genocide Convention, preventing the misunderstandings,
misuse or abuse of the concept of genocide.

The concept of victimized group and the practice of the ad hoc tribunals

The international community has been witnessing the first ever interpretation and
application of the Genocide Convention at the international level38 by means of
the ad hoc tribunals and of the practice of domestic criminal courts in national
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level.39 The significance of the practice of the ICTY and the ICTR can be
examined in two ways: firstly, they interpret and apply the elements of the crime
of genocide in relation to the events that occurred in the former Yugoslavia and
in Rwanda; secondly, they clarify the substantive content of the crime of
genocide.

As has already been mentioned above, the Genocide Convention in its Article
2 defines genocide as “any of the following acts [indicated through (a)–(e)]
committed with intent to destroy, in whole or in part, a national, ethnic, racial
or religious group, as such.” In accordance with this definition, to consider an act
as constituting the crime of genocide, there must be three elements present.
These are: the victimized group, the intent, and the identifiable act. Discussion
here will be limited to the concept of victimized group.

According to the Genocide Convention and the Statutes of the ad hoc
tribunals, the first element of the crime of genocide is that the acts must be
committed against an identifiable group, namely, a national, ethnic, racial or
religious group.40 The requirement of the existence of an identifiable group
should also be seen as a part of the specific intent of genocide. This is because,
victims are chosen on the basis of being members of national, ethnic, racial or
religious group, and not because of his or her individual identity. In a sense, the
victim of “the crime of genocide is the group itself and not only the individ-
ual.”41 In other words, the actus reus (physical element) of the crime may be
limited to one human being, but the mens rea (mental element) of genocide must
target the group itself.42 As clearly understood from the texts of the Genocide
Convention and from the ICTY and the ICTR Statutes, the groups protected by
these instruments are restricted and only included national, ethnic, racial and
religious groups.43 There are no definitions of these concepts both in the
Genocide Convention and in the commentary to the Genocide Convention. The
same is true for the Statutes of the ad hoc tribunals.44 Even in the ILC’s Draft
Code and in the ICC Statute,45 the international community did not define these
notions which have unresolved issues inherent in them. The practice of the ad
hoc tribunals in relation to the requirement of the existence of a protected group
to apply the crime of genocide to the Rwandan and Yugoslavian cases will have
a significant impact on international humanitarian law.

The ICTR in the Akayesu Judgement defines a national group as: a “group is
defined as a collection of people who are perceived to share a legal bond based
on common citizenship, coupled with reciprocity of rights and duties”;46 an
ethnic group as “a group whose members share a common language or
culture”;47 a racial group as “is based on the hereditary physical traits often
identified with a geographical region, irrespective of linguistic, cultural, national
or religious factors”;48 and a religious group as “is one whose members share the
same religion, denomination or mode of worship.”49

When these definitions are strictly applied to the Rwandan case, it is clear that
none of them can provide a legal base for the application of the crime of
genocide on the premise that there are three different groups, the Hutus, the
Tutsis and the Twas, who share the same nationality, the same culture, the same
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language, the same territory, and who believe in the same myths in Rwanda.50

In light of these facts, the International Tribunal faced with the problem of
whether the Tutsi population can be regarded as a protected group against
genocide and whether the groups enumerated in its Statute are limited or not. In
this context, the ICTR examined “the intention of the drafters of the Genocide
Convention, which … was patently to ensure the protection of any stable and
permanent group.”51 According to the Tribunal, to determine the stability and
permanence of a group, the criterion was to become a member of the group by
birth, “in a continuous and often irremediable manner,” in contrast to “the more
“mobile” groups which one joins through individual voluntary commitment,
such as political and economic groups.”52 In accordance with this criterion, the
ICTR considered the Tutsis an ethnic group falling within the parameters of the
Genocide Convention and its Statute, on the ground that the Tutsi membership
derives from birth; a child automatically gains his or her father’s ethnic origin;
moreover, the existence of identification cards indicating the ethnicity of the
bearer as Hutu, Tutsi or Twa at the time of the conflict was sufficient to prove
the existence of customary rules governing the determination of ethnic group in
Rwanda.53

In fact, the way adopted by the ICTR regarding the Tutsis as an ethnic group
was nothing less than the recognition of a socially imposed categorization based
on economic class differences between the Hutus and the Tutsis as a means of
ethnic identification.54 The definition provided in the Kayishema and Ruzindana
Judgement also shows this, and solves the problem of definition of an ethnic
group, which remained disputed after the Akayesu Judgement. According to the
Kayishema and Ruzindana Judgement, “[a]n ethnic group is one whose members
share a common language and culture; or, a group which distinguishes itself as
such (self identification); or, a group identified as such by others, including
perpetrators of the crimes (identification by others).”55 In terms of indicating the
subjective nature of the concept and the importance of a communities’ belief to
consider a group as an ethical group, this definition can be regarded as being in
compliance with the development of international humanitarian law. This way of
interpretation and application is important in cases where a group cannot be
readily categorized as a national, racial or religious group, as seen in the Rwanda
conflict. It provides protection for the victims under the Genocide Convention.56

On the other hand, as far as the practice of the ICTY is in question, there
should not be any problem with regard to the requirement of victimized group.
This is because, Bosnian Muslims, Croats and Serbs fall within the meaning of
the Genocide Convention, either as an ethnic or religious group or possibly more
as a national group. Although it can be argued that all these three groups share
the same Slavic origin, they have completely different religious, national and
cultural characteristics, which are stable and permanent in nature and should be
sufficient to protect any of these groups against the crime of genocide.57 When
the Yugoslavian case is compared with the Rwandan one, it is very clear that the
definition of genocide in the Convention and in the Statutes of the ad hoc
tribunals can be applied to the Yugoslavian conflict easier than the Rwanda case.
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In international humanitarian law, the practice of the ad hoc tribunals in
relation to the interpretation and application of the concept of protected group
within the meaning of the Genocide Convention has a historic significance on
the premise that the practice of the ICTR proved that the protected groups are
not limited to national, ethnic, racial or religious groups, and that any groups, as
long as they are stable and permanent, can fall under the protection of the
Genocide Convention. This way of employing of the concept is also consistent
with the view expressed by Lemkin and by the international community
(thorough the General Assembly Resolution 96 (I) of 11 December 1946), even
before the adoption of the Genocide Convention.58 It is consistent with the major
objective, purpose or spirit of the Convention, as well as consistent with the
purpose of international humanitarian law in general.

However, the interpretation of the protected group by way of explicitly
excluding political and economic groups due to being labelled as “mobile”
groups—not stable and not permanent—can be criticized on the following
grounds: the Convention was drafted under conditions in the 1940s as a result
of the Nazi horrors in the Second World War, and does not fit the requirements
of the international community in the late twentieth century. Political, economic
and social groups have become more important than national, ethnic, racial or
religious groups. Thus, the interpretation or definition of the Convention should
include these groups as well.59 In fact, the practice of the ad hoc tribunals has
created a big opportunity to interpret the protected group in a way of including
political and economic groups for the international community. When the
drafting history of the Genocide Convention and its circumstances are examined
so as not to include political and economic groups into the definition of
genocide, it is obvious that the general tendency of the international community
is in the direction of the inclusion of political groups to the Convention, but it
was not possible because of the Soviet Union’s opposition60 and the instability
and temporary character of these groups.61 However, today, the world has
significantly changed: the Soviet Union was replaced by 15 new States, and the
Cold War seems to be over. Political, economic or social groups have become
too important. If the International Tribunal had taken these facts into consider-
ation it would have been possible to interpret the definition of genocide to cover
such groups, provided that they are considered as stable and permanent in each
specific case. This would have created an invaluable impact on international
humanitarian law. On the other hand, even if the Tribunal had reached such a
conclusion, it would not have lead the international community to consider any
mass killing as constituting the crime of genocide.62 In this sense, it would be
difficult to share the opinion that the Genocide Convention was not applicable
to events throughout the twentieth century, like the Cambodian case, due to
exclusion of political groups in its definition.63 The means of international
humanitarian law should collectively be taken into account; and it should not be
forgotten that any individual responsible for violations of humanitarian law can
be prosecuted and punished by these means. If political, economic or social
groups cannot be protected by the Genocide Convention, the offence of per-
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secution under crimes against humanity can provide protection for such groups.64

For this reason, non-prosecution and punishment of responsible persons involved
in mass killings of human being should not be dependent on the deficiency of
the definition of genocide in the Convention. Instead, the problem lies in the
enforcement of the norms of international humanitarian law. This is because the
concept of crimes against humanity, as with genocide, enjoys the customary law
status, even more so that of jus cogens. While States’ obligation to prosecute or
punish responsible individuals is erga omnes in nature. Additionally, if all mass
killings based on any collectivity of human beings are considered as genocide,
there would not be any need for the norms governing the offences regarded as
crimes against humanity.

Conclusions

The crime of genocide is universally prohibited by the conventional and
customary rules of international law, irrespective whether committed in time of
peace or war. Moreover, the rules governing the crime of genocide enjoy the
status of jus cogens; and the consequential obligation on States to prevent and
punish the crime of genocide is erga omnes in nature.

However, despite its extensive prohibition, until the practices of the ICTR and
the ICTY, it was not possible to enforce the rules governing the crime of
genocide. This situation created many issues in relation to the concept of
genocide. In this context, one of the main issues was the recognition of the crime
of genocide as a second category of crimes against humanity, consisting of the
persecution of individuals on political, racial or religious grounds. As the
practices of the ICTR and the ICTY show, such an understanding has no basis
in international humanitarian law on the ground that these two categories of
international crimes have developed independently from each other and have
different elements, in order to be applicable to any specific event.

The other major issue was the definition of genocide which was defined under
Article 2 of the Genocide Convention as: “… any of the following acts
[indicated in the Article through (a)–(e)] committed with intent to destroy, in
whole or in part, a national, ethnic, racial or religious group, as such.” Under this
guideline, the international community has witnessed the misuse and abuse of
the concept of genocide as a way of labelling different aspects of life, such as
birth control clinics, ecological disasters, or labelling all massive killings of
civilians as genocide, such as bombings of Hiroshima and Nagasaki by atomic
weapons. The absence of an international criminal tribunal or court and of an
authoritative interpretation of the Genocide Convention brought on these unac-
ceptable perceptions of the notion of genocide. However, today, the international
community has two temporary tribunals in operation and the ICC with jurisdic-
tion over the crime of genocide. In this sense, there cannot be any doubt that the
practice of the two ad hoc tribunals provides very useful interpretation and
application of the crime of genocide, and prevents the misuse or abuse of the
concept of genocide.

219



YUSUF AKSAR

As has been showed by the International Tribunal, one of the main require-
ments of the crime of genocide is that the acts must be committed against an
identifiable group, namely, a national, ethnic, racial or religious group. In a
sense, the victim of genocide is the group itself rather than the individual, since
victims are chosen on the basis of being a member of one of these groups. The
wordings of the international humanitarian law instruments, the Genocide
Convention, the Statutes of the ICTY and the ICTR, the ILC Draft Code, the
ICC Statute, seem to limit the protected groups to national, ethnic, racial and
religious groups, without providing any definition of these groups. This situation
provided an opportunity for the international community, since the ad hoc
tribunals could provide definitions of these notions in accordance with the
circumstances of the Yugoslav and Rwandan conflicts. In fact, the ICTR in the
Akayesu, Kayishema and Ruzindana, and Rutaganda Judgements clearly defined
the concepts of national, ethnic, racial and religious groups. In this context, the
practice of the ad hoc tribunals in relation to the interpretation and application
of the notion of victimized or protected group within the meaning of the
Genocide Convention has a historic significance on the premise that the practice
of the ICTR proved that protected groups are not limited to national, ethnic,
racial or religious groups, and that any groups, as long as they are stable and
permanent, can fall under the protection of the Genocide Convention. The
approach taken by the International Tribunal reflects the interpretation and
application of the rules of international humanitarian law in a manner which is
consistent with the development of international law. However, the interpretation
of a protected group is a way of expressly excluding political and economic
groups due to their being labelled as “mobile” groups, not stable and not
permanent, leaving room for criticism. Although these groups can be protected
under the concept of crimes against humanity, the right opinion of the Inter-
national Tribunal should have been that, if any political, economic or social
group is considered as a stable and permanent group, which can be justified in
light of each specific case by an international tribunal or court, then it must enjoy
the protection of the Genocide Convention within the meaning of group
protected by this Convention.
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