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ö nsoz
Elinizdeki kitap, İnsan Hakları Merkezimizin beşinci yayınıdır. Kitap,

2OO9 yılında düzenlediğimiz Beşinci Balkan Ülke|eri Felsefe Seminerine
sunulan bildirilerden oluşuyor.

Farklı etnik ve dinsel kimliklere sahip insanların birbirlerine bakışlarının
sıksıkölümcülçatışmalara yolaçtığıBalkanlarda, kimlikler konusunda insan
hakları açısından düşündürmeyi amaçlayan bu seminerde Arnavutluk,
Bul garistan, H ı rvatista n, Roma nya, Türkiye ve Yu na n istan'da n felsefeciler
ve bilim insanları bildiri sundular. Bu bildirilerden 20'sini yayımlıyoruz.

Seminerde yaptıkları konuşmaların metin|erini gönderen değerli bilim
insanlarına teşekkürlerimi sunar; konuyla ilgili bilgileri ve deneyimleriyle
seminere diğer konuşmacılar gibi değerli katkılar yapmış, ancak yazılı
metinlerini bize vermemiş olan Dimitar Denkov'un "Ulusun Dış İmgesi ve
Saklı Kimlik'l Hatice Nur Erkızanln "Nussbaum'un Kültürcülük, Relativizm
ve Gelenekçilik Eleştirisi Üzerine'| Yücel Kayıran'ın "İnsan Haklarını ve
Kimlikleri'Yıkım' Kavramından Hareketle Düşünmek", Mislav Kukoç'un
"Küreselleşme Çağında Akdeniz'in Çokkültürlülüğü ve Hırvat Kimliği'i
İlber Ortaylı'nın "Balkanlarda Kimlik'i Gueorgul Radulov'un "Günümüz
Balkanlarında Makedonya Azınlıklarının Tarihsel Görünümleri" ve

Şükran Soner'in "Çokkültürlülükten Ayrımcılığa" konulu konuşmalarını
yayımlayamadığımız için üzgün olduğumu belirtmek isterim.

Ayrıca Üniversitemizin ilgili makamlarına bu kitabı yayımlamamızı
mümkün kıldıkları için ve Mehmet Onur Yılmaz'a kitabı baskıya
hazırlamada katkıları için teşekkür ederim.

İstanbul, Kasım 2O'l 3 |oanna Kuçuradi



Foreword
The present volume is the fifth book published by our Human Rights

Centre. lt consists of papers presented to the Fifth Balkan Countries
Seminar of Philosophy, held in the year 2009.

The objective of the seminar was to promote in the Balkans reflection
on the issue of identities from the perspective of human rights, since
the approach of people of different ethnic and religious identities to
each other in this region has often resulted in deadly confrontations and
genocide. Philosophers and scientists from Albania, Bulgaria, Croatia,
Greece, Romania and Turkey presented papers in the seminar. The book
includes 20 ofthese papers.

l wish to express my sincere thanks to the authors that made available
their papers published in this volume. l regret that we were unable to
include Dimitar Denkov's paperon"The External Picture of the Nation and
the Hidden ldentıty'i Hatice Nur Erkızan's paper on "Nussbaum's Critique
of Culturalism, Relativism and Traditionalism'i Yücel Kayıran's paper on
"To Think of Human Rights and ldentities Starting from the Concept
of Destruction'l Mislav Kukoc's paper on "Croatian ldentity and Multi-
culturality of the Mediterranean in the Age of Globalization'l İlber Ortaylıt
paper on "The Problem of ldentity in the Balkans'i Gueorgul Radulov's
paper on "Historical Aspects of the Macedonian Minorities in the Balkans
Today"and Şükran Soner's paper" From Multiculturality to Discrimination'i

l also wish to express my thanks to the relevant offices of the university
for making possible the publication of this volume, as well as to Mr.

Mehmet Onur Yılmaz for assisting me in making this book ready for print.

İstanbul, November 20'l3 İoanna Kuçuradi



The Theoretical and sociaI conditions
of Human Rights,

Ahmet UlviTürkbağ

Human rights are not just a matter of law, their supposed scope and
function goes far beyond law. But in general human rights are taken as

a matter of law, especially international lary or sometimes used as an
instrument of international politics. However high their popularity has
been in the last decades, a critical glance reveals that there has been only
a little improvement in this area. Scholars who focus on the matter can
easily see the current conditions of human rights and convey some facts
about them.

Human rights are the lovely child of 20th Century. They became
very popular in the post Second World War period (especially after
1950) with the rebirth of Natural Law theories. Winners and losers
of the War did not enough care about human rights. Nobody can
forget the winners' atomic bombs or the losers' concentration
camps. All parties in the war made heartless, detailed calculations
and carried out them, resulting in killing more people with less cost.
The bitter experiences of the War invoke Natural Law as a reaction
or a remedy, and its important, perenniaI idea of inalienable, innate
and universal rights of human beings.

lntroduction
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2. Human rightscan beseen attwolevels:atthefi rstlevel, international
declarations include and manifest them. Declarations, from the

American or the French documents to the universal Declaration,

played a crucial role in the recognition and development of human

rights. But declarations do not have any coercive power behind

them, namely they lack tangible enforcement or sanctions. At

the second level international covenants define, limit and coerce

human rights abusing parties. Some international machinery,

detailed procedures try to embody or realize them through law.

3. Development of human rights continually has been and is subject

to politics. Current political events and circumstances have a deep
impact on human rights theory and practice. The impact of politics

on human rights is a reality, but at the same time it is the source

of both human rights'development and degeneration. Political

intervention, from the birth period of human rights doctrine to

the present has been a key motive of human rights thinkers (from

Locke's Essayon Toleration or Spinoza's rreatisesto Rawls'.,4 Theory

ofJustice or Dworkin's Taking Righx Seriously). lf we see that human

rights always are fundamentally used for limiting governmental
powers of sovereignty, it can easily be understood how they

relate to internal politics. But, in general, it seems that political

intervention in human rights distorts legal procedures which are

supposed to be the best way to realize them. So the possibiIity

of intervention, even if it doesn't occur, casts doubt on and can

potentially undermine human rights.

4. On the surface of the current political and legal discussions

everybody accepts and seems to grasp perfectly the importance

of human rights, however, generally nobody believes that
human beings have rights or other values which can be morally

or theoretically defended. They treat human rights as a practical

instrument for social life, like machinery or marriage. This view

brings about a misuse of human rights and lots of misleading

discussion about the topic. People lose faith in human rights and in

law in general, which results in two degenerative effects on society

itself. First, people do not rely on law and try to find different ways

to get their rights or what they think they deserve. Second, they
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The Theoretical and Social Conditions of Human Rights

do not feel obliged to obey any rules, so they try to continue living
their lives without the guidance of legal rules.

The situation pictured above could sum up the position of human
rights at present. But in order to answer two crucial questions about
human rights we should turn to the theoretical conditions.

The Theoretical Conditions of Human Rights

ln this text when l talk about theory of human rights l mean their moral
framework. So, a review of fundamental moral explanations and thinking
on moral grounds of human rights, leads us to get a sound understanding
of them. Why should it be moral? After we askthis, there are two questions
about the issue: why are there human rights? And why ought human
beings to have rights? An answer to the former question can be found
in the field of social sciences, especially sociology and will be explored
below. The latter is a normative question and it belongs to ethics. Law,

especially international law which made great effort to develop human
rights, has been overridden in the human rights area. Despite that fact,
"excessive attention to human rights law distorts our understanding of
human rights"', because of their interdisciplinary character.

Human rights are fundamentally concerned with treatments. They
prescribe some formulas about treating people. So they do not give us a
factual definition of reality. Quite to the contrary, human rights envisage
an ideal portrait of the human condition.They do not include the word "is"
but use "ought" in Benthamite terms. The future makes them normative
and they are explored in normative disciplines, namely law and moral
philosophy or ethics.

ln conclusion, only a part of human rights theory is in the legal field.
The other theoretica| and normative part of it, which is the crucial part, is

concerned about ethics or moral philosophy. Morals, which are social rules
about right and wrong, are one of the most related kind of social rules
to law. Theory of law can be divided into two different parts according
to their view about relations of morals to law: one is Natural Law which
accepts the importance of the moral content of law and gives priority
to the value of justice, and the other is legal positivism which accepts a

separation thesis, in order to keep law's uniformity or consistency. This
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latter thesis says that law and morals are different subjects and we do not

need any moral references in theory or practice of law, because it is a self-

contained and closed system.

First of all, human rights can be neither limited nor defined by legal

positivism's aspects. They can not be completely covered by human

rights law:

The legal-positivist approach not only misinterprets their character,

it also has dangerous implications. The point of human rights has

historically been to criticize legal authorities and laws that violate

human rights. Legal positivists sometimes say that the only rights

are those that are legally enforceab/e...rhe concept of human

rights implies that they are often not. lf human rights were legally

enforceable, one could, and normally would, appeal to one's

legal rights, and would not need to appeal to onet human rights.

One appeals to human rights precisely when legal institutions

fail to recognize and enforce them. lf legal positivism were true,

an important basis for criticizing unjust legal systems would be

eliminated.3

A theory of human rights reaches beyond law. Ethical bases of human

rights are a very debatable matter but, lthink, it can be supported by two

secular grounds. l prefer secular grounds because religious frameworks

are always subject to the objection that they can not be adhered to by

people who believe in another religion (despite Semitic religion's inner

connection) or atheists. The two secular grounds l will introduce are

utilitarianism and kantianism.

The main sources of Utilitarianism are the writings of Bentham and

Mill, and they express a famous principle, the Principle of Utility:'bf aIlthe
possible actions open to you, perform that action with greatest tendency

to bring about the greatest balance of happiness over misery for mankind

as a whole".aThe Principle can shortly be stated as"the greatest good for

the greatest number'l Additionally, Utilitarianism has a view of human

psychology that is a simplistic or reductionist one:

Nature has placed mankind under the governance of two

sovereign masters, pain and pleasure. lt is for them alone to point
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The Theoretical ond Social Conditions of Human Rights

out what we ought to do, as well as to determine what we shall do.
On the one hand the standard of right and wrong, on the other
the chain of causes and effects, are fastened to their throne. They
govern us in all we do, in all we say, in all we think...5

Pain and pleasure govern us in every aspect of life. So a logical
conclusion of Utilitarian psychology is that human beings (and almost
all animals) have a fundamental property called sentience, which means
they can feel pain and pleasure, and furthermore that this property is the
base of their moral character. Their capability of feeling pain and pleasure
makes human beings morally relevant, so they have or ought to have
rights. These rights are not merely legal but have a basis in this unique
property of humanity supported by Utilitarianism and the natural rights
which flow from it:

(M)oral relevance, i.e., other things being equal. . . it is wrong to pain

a human being (or, indeed any sentient creature).The point i5 not
that it i5 always wrong under all circumstances to hurt a sentient
creature (or always right to give pleasure to a sentient creature),
but rather this: the causing of pain is always a relevant moral point
against what we do (and thus must be justified) and the causing of
pleasure is always a relevant point in favour of what we do.6

Despite this psychological basement which is a strong argumentation
because it is supported with empathy and sympathy, Mill defined rights in
a social manner he conceived, that "to have a right is have something that
society ought to defend me in the possession ofl

The other basis for consideration is Kantianism and, at first glance, it
has a very different view about the moral grounding of human beings.
However this differences on the surface is illusory, because they are
closely related, due to shared deep roots in the Enlightenment. Kantianism
prefers autonomy, which is the capacity to make rational choices out of
causality, to support moral relevancy. Human beings are unique in their
moral relevancy because they can make a rational choice which is not
determined by an external cause but entirely determined by their own
free will.

Like Utilitarianism, Kantianism has famous formulas expressed by Kant
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which include: the Formula of the Law of Nature, the Formula of End in

ltself and the Formula of Autonomy. They are as follows7:

" Act as if the maxim of your action were to become through your

will a universal law of nature.

" Act in such a way that you always treat humanity, whether in your

own person or in the person of any other, never simply as a means,

but always at the same time as an end.

* So act that your will can regard itself at the same time as making

universal law through its maxim.

These formulas try to give a strong basis to build on human dignity.

Human beings are autonomous and "an end in themselves'] so they

ought to have a "moral space" to act. These human properties require

a special kind of treatment to flourish and this is an acceptance of their

dignity. Human beings'dignity is required by these formulas, especially

the second one: "All rational persons have a right not to be used without

their consent even for the benefit of others".

Despite the fact that they are Very contestable and have a lot of versions,

Utilitarianism and Kantianism both are enough, lthink, to give a relevant

theoretical basis for human rights at an abstract level (we remember R.

Dworkin's "equal respect and concern"). lf we did not accept in anyway

human's sentient character and dignity, we never would recognize human

rights in theory or in practice, especially not in philosophy or law. So, the

sentient nature of human beings and their dignity are the theoretical

conditions of human rights. This is true not only for human rights norms

but also for all norms, which should accept these conditions as a primary

obligation to be fulfilled.

The Social Conditions of Human Rights

When l say 'social conditions of human rights', l mean socia| norms'

(including legal norms') compatibility with human right. This can occur

at two levels: at the first level, the social structure of a society must be

compatible with human rights, so all norms derived from this structure

(laws for example) are to impose to whole society to meet human rights

requirements. At a second level, which is more pervasive and important,
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all social norms (laws, customs, mores, etiquettes for instance) which
guide peoples'behaviour must be in accordance with human rights and
the kind of society that will result can be properly called a democratic one.
Human rights and democracy are inseparable concepts, they always refer
to each other.

Morality has a social basis, most importantly there is a social basis of
good and evil in that the conceptions ofthem continuously change over
time and from one society to other. Sources of all social norms are social
relations and social institutions. Relations and institutions affect and
determine each other interactively. The character of a relation, at the last
turn, will determine the tone of a social norm that it can be derived from it.

Because society is alive and always changing, when people change goods
they change symbols at the same time. Collective values and symbols,
which comprise the culture of a society, are the most influential factors in
the change of norms.

Some kind of social relations are especially important for norms.
Because some social practice has a potential to become widespread,
it can become a norm under certain conditions. Georges Gurvitch
called it a 'normative fact': "having designated as 'normative fact' each
manifestation of social realitycapable of endangering law..."8. Normative
facts have two conditions:

The first condition is the capacity of these social facts to embody
positive values by their very existence; this capacity... is certified
by the collective acts of intuitive recognition. acts in which the
participants yie|d to a social fact realizing one of the multiple
aspects ofthe idea of justice.The second condition is that in these
facts prevai|s the active element. a task to be accomplished. 9

The importance of normative facts which is the main source of law,

is its close relation with values, namely justice: "A normative fact can be
recognized only in as far as it represents a reconciliation of values...this
reconciliation is achieved by justice..."'0. So if the main source of law
and other social rules were normative facts and normative facts related
with values, it would be true that awareness of human rights would have
an effect upon the main source of law and vice versa.ln the Postmodern
era everything is fragmented and universality seems to be problematic.
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postmodernism supports and develops cultural relativism which is the

most opposite concept to universality.11

The logical conclusion of this fact is that susceptibility of societal

intuitions and structures must be increased to empower human rights. So

the social conditions of human rights norms are the increasing awareness

and susceptibility about human rights. lthink, theoretical ideas and social

conditions are both interlinked and they support each other.

Rorty has a good definition of progress: it is"an increase in our ability

to see more and more differences among people as morally irrelevant'i We

must accept that all people are, at least, as human as ourselves.
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